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SUPPLEMENT TO PETITION FOR RECONSIDERATION

1. Press Television Corporation ("Press") hereby
supplements its Petition for Reconsideration, filed February 25,
1991 in connection with the above-captioned matter, to include
reference to a recent decision from the United States District
Court in a case which was cited to the Commission both by Press
and by Rainbow Broadcasting Company ("Rainbow") in their
respective pleadings herein. A copy of that decision is included
as Attachment A hereto.

2. As set forth in detail in both Press’ Petition and
its Reply to Rainbow’s Opposition thereto, the District Court
suit was brought by Rainbow in an anti-competitive effort to
prevent Press from mounting the antenna of its Station WKCF(TV),
Channel 18, on the same tower that is specified for use by
Rainbow in its permit to operate on Channel 65. That suit was
also cited by Rainbow in its above-captioned application in
explanation of why Rainbow -- which has held its construction

permit for more than five years -- has failed even to commence



construction. ¥ However, also as discussed in detail by Press

in its previous pleadings, Rainbow’s various factual claims and
legal arguments in that litigation raise serious questions not
only about the propriety of any extension of Rainbow’s
construction permit, but also (and more importantly) about the
validity of that permit itself. The attached District Court’s
decision strongly supports Press’ previous arguments.

3. In its civil suit, Rainbow was seeking an
injunction to prevent its tower owner from leasing space on the
tower to Press. 1In order to obtain an injunction, Rainbow was
required to make a showing comparable to the showing required by
the Commission of a party seeking a stay. Compare Attachment A,
p. 7, with, e.g., Virginia Petroleum Jobbers Association v. FPC,
259 F.2d 921 (D.C. Cir. 1958). That showing included, jinter
alia, a demonstration that Rainbow was likely to suffer
irreparable harm if the requested injunction did not issue.
Attachment A, p. 7.

4. In an effort to make that showing, Rainbow claimed
to U.S. District Judge Stanley Marcus, the presiding judge in the
civil suit, that if Press were permitted to operate from the
tower in question, Rainbow would not be able to construct and
operate its station. It was therefore incumbent upon Rainbow to
prove to Judge Marcus that it was ready, willing and able to
construct and that, but for Press’ proposed operation in the

market, it would be able to do so.

I see Rainbow Application, Exhibit 1 at 1, where Rainbow states

that an otherwise undescribed "dispute" with its tower owner has
supposedly "delayed" construction.



5. After hearing testimony by a number of witnesses
presented by Rainbow, and after reviewing extensive legal
arguments by Rainbow, Judge Marcus concluded as follows:

Rainbow’s claim of damages, however, appear [sic]

speculative and remote. First, Rainbow has not

arranged financing; a note for financing has not been
completed. As there is no convincing proof that

Rainbow actually has financial backing, the claim of

irreparable harm appears speculative. Second, . . .

[Rainbow]’s business cannot truly be characterized as

ongoing. At this point, Rainbow only owns a

construction permit and a lease. The evidence

illustrated that since 1982, Rainbow has yet to obtain
financing, has not selected or purchased an antenna,
not obtained building plans for a broadcast building
and has not gone on the air.
Attachment A, p. 14. 1In other words, despite the fact that it
was Rainbow’s burden -- and that it was in Rainbow’s own interest
-- to demonstrate that it was prepared to construct and operate,
Rainbow failed utterly to make that showing.

6. Rainbow’s failure in this regard, as confirmed by
Judge Marcus’ opinion, is obviously of direct importance to
Rainbow’s claims in its above-captioned extension application.
First, as Press has repeatedly argued, Rainbow has consistently
represented to the Commission that it is financially qualified to
construct and operate its station. See, e.q., Appendix to Press’
Petition for Reconsideration at 12-14. However, because of the
Commission’s since-abandoned financial certification policies,
Rainbow has never been called upon to provide to the Commission
anything more than a mere conclusory certification as to its
financial qualifications. By contrast, before Judge Marcus

Rainbow had both the opportunity, the incentive and, indeed, the

obligation to make a detailed showing of its financial situation.
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Judge Marcus; unequivocal conclusion that "Rainbow has not
arranged financing" and that "there is no convincing proof that
Rainbow actually has financial backing" clearly establishes that,
at minimum, a substantial and material question exists as to
Rainbow’s financial qualifications.

7. Judge Marcus’ conclusions also directly contradict
Rainbow’s claims, in its application, that it has taken any steps
whatsoever to construct its station and commence operation. To
the contrary, Judge Marcus specifically confirms that“which Press
has already argued to the Commission: that "Rainbow only owns a
construction permit and a lease", and that Rainbow has taken no
other steps toward construction. This, of course, underscores
Press’ observation that, in its extension application, Rainbow
did not satisfy, and could not have satisfied, the requirements
of Section 73.3534(b) of the Commission’s Rules.

8. Rainbow is contradicted by Judge Marcus on another
important point. Press has argued that Rainbow is guilty of
attempting improperly to stifle competition by opposing, before
the Commission and before the courts, Press’ efforts to upgrade
its facilities. 1In its Opposition to Press’ Petition, Rainbow
stated as follows:

Rainbow has objected in the past and continues to

object to Press’ reliance on an asserted right to use

Rainbow’s antenna space . . .. Rainbow’s objections

and its legitimate pursuit of those objections can

hardly be said to constitute culpable [anticompetitive]
behavior.
Rainbow Opposition to Press Petition for Reconsideration at 8.

In so arguing, Rainbow was apparently attempting to make two

points: first, that its anti-Press efforts have arisen solely



from Rainbow’s supposedly "exclusive" tower lease, and second,
that those efforts were not anticompetitive in nature.

9. Judge Marcus, however, saw things differently. He
found that

(Rainbow’s] lease by its terms plainly and

provides Rainbow only with "non-
exclusive" use of the top television antenna
space. . . . We do not believe that the parties to this
contract bargained for Rainbow’s "exclusive" use of the
top television antenna space on Gannett’s Bithlo Tower.
The contract specifically provides for "non-exclusive"
use, and, we find that no one at Gannett ever
represented to Rainbow that it would enjoy "exclusive"
use of the top of the Tower.

o Attachment A hereto at 3 (emphasis added). As a legal
conclusion, Judge Marcus stated:

[Tlhe plain lanqguage of the agreement of lease does not
grant [Rainbow] "exclusive" use of the top television
antenna space. . . . The Lease may "fairly" be
interpreted in only one way. Its terms are unambiguous
and its meaning plain. . . . [T]he agreement
specifically does not grant "exclusive" use of the top
slot of the Bithlo Tower. . . . Moreover, we have found
that Gannett never promised [Rainbow] "exclusive" use
of the Tower, nor did the parties bargain for
"exclusive" use.

. « « [Tlhe Lease was a product bargained for at arms
length by attorneys who were aware of the Lease’s

— provisions regarding non-exclusivity. In fact,
{Rainbow’s] attorney . . . could not testify that the
issue of "exclusivity" was even addressed during
negotiations. [He] specifically stated that all he
understood was that he was to bargain for the "top
slot". He did not recall that "exclusivity" was
discussed and admitted that he did not object to the
explicit provision contained in the Lease stating that
the "leased premises" were leased on a "non-exclusive"
basis.

Attachment A at 9-10, 12 (emphasis added). Thus, as far as
Rainbow’s initial premise is concerned, Judge Marcus clearly,
expressly and (to use his term) unambiguously rejected the notion

that Rainbow ever had either any "exclusivity" or any reason even



to believe that it might have had any "exclusivity".
10. With respect to the motives underlying Rainbow’s
civil suit, Judge Marcus was equally clear:

In the case at bar, Rainbow seeks to prevent
competition.

Attachment A at 16. This is no surprise in view of the
deposition testimony of Rainbow’s own principal (quoted at, e.q.,
page 19 of the Appendix to Press’ Petition). It puts to rest
Rainbow’s self-serving, and unsupported, claims to the contrary.
11. Finally, Judge Marcus’ decision raises an even
more fundamental question concerning Rainbow’s construction
permit. In Rainbow’s own complaint initiating the civil suit,
Rainbow stated that
If Press is allowed to transmit from this site ([i.e.,
the tower in question at the height authorized by the
Commission], it will render [Rainbow’s] permit
valueless. . . . [Rainbow’s) permit for Channel 65 to
transmit from the Tower is not a viable business
opportunity for [Rainbow] if, in fact,
Defendant/Landlord is permitted to place additional TV
antennas within the "top slot" [of the tower] . . ..
See Appendix to Press Petition at 8-9. This theme was echoed in
an attachment to Rainbow’s Complaint which was specifically
incorporated by reference therein. According to that attachment,
if the tower owner were to permit Press to mount its antenna as

authorized by the Commission,

Rainbow’s television station on Channel 65 . . . will

be rendered worthless. R i e _unable to
secure financing to build and operate the station and

will be left holding a Construction Permit that has no
value on the open market today or for the foreseeable
future.

* * *

If (the tower owner] allows Press to broadcast from the



top slot and its aperture on the Bithlo tower,
Rainbow’s ability to compete in the Orlando television
market will be obstructed to the p01nt that it g;l; not

be a t 0 d a television
station el 65 on the Bithlo tower or any other
tower in the area.

* % %

[I)f [the tower owner] allows Press to mount its
antenna in the top slot and its aperture of the Bithlo
tower, Rainbow will have endured eight years of

litigation only to find that jts television station can
never be built since it has no fair market value on the
open market today or in the foreseeable future.

Id. (emphasis added). The conclusion to be drawn from these
statements -- which were submitted by Rainbow, voluntarily and
unconditionally, in its own behalf -- is that, if Press were
given the opportunity to operate from the site (as the Commission
has already authorized), Rainbow would not construct its station.

12. But as a result of Judge Marcus’ decision, Press
is now able to complete construction and commence operation from
that site. If Rainbow’s sworn representations to Judge Marcus,
quoted above, were true, then Rainbow cannot and will not now
construct its station. 1In that event, no extension of the permit
is either necessary or appropriate. ¥ 1Indeed, from Rainbow’s

own statements to Judge Marcus, it appears that Rainbow cannot in

¥ Rainbow cannot escape this conclusion by arguing that it has

now had a change of heart and is now willing to compete against
Press. Rainbow’s representations to Judge Marcus were absolutely
clear and unequivocal, and were not subject to any conditions. If
Rainbow were now to try to change its tune, it would be clear that
Rainbow had made misrepresentations (or, at the very least, lacked
candor) before Judge Marcus. While such a situation could properly
be brought to Judge Marcus’ attention, it is equally appropriate
for the Commission to consider it as well. This is especially so
in view of the fact that the representations were made to a Federal
judge by a Commission permittee in the context of litigation
relating directly to the permittee’s Commission-issued
authorization.



good faith continue even to prosecute its extension application.
13. Judge Marcus’ opinion is thus unquestionably
relevant to Rainbow’s above-captioned extension application: that
opinion plainly contradicts Rainbow’s facile and self-serving
claims and raises substantial and material questions not only
concerning Rainbow’s basic qualifications to be a Commission
permittee, but also concerning the bona fides of any continued
prosecution of Rainbow’s application. fn view of these factors,
Judge Marcus’ opinion should be considered in connection with
Press’ Petition for Reconsideration and, for the reasons stated,
that Petition should be granted and Rainbow’s application should

be denied. ¥

Bechtel & Cole, Chartered

1901 L Street, N.W. - Suite 250
Washington, D.C. 20036

(202) 833-4190

Counsel for Press Television
Corporation
June 19, 1991

¥ At a minimum, the grant of Rainbow’s application should be

rescinded and the application should be placed in hearing to permit
exploration of the substantial and material questions of fact which
have already been presented to the Commission by Press with respect
to Rainbow’s qualifications. There is simply too much evidence --
generated by Rainbow itself, under oath -~- indicating a lack of,
inter alia, financial qualifications to allow Rainbow to remain a
permittee without further detailed inquiry by the Commission.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 90-2554-CIV-MARCUS

JOSEPH REY, LETICIA JARAMILLO,
and ESPERANZA REY-MEHR, as General
Partners of RAINBOW BROADCASTING

COMPANY, a Florida Partnership,
Plaintiffs,

vse,

GUY GANNETT PUBLISHING CO., Individually
GUY GANNETT PUBLISHING CO., doing business
as GUY GANNETT TOWER CO., GUY GANNETT PUBLISHING
CO., doing business as BITHLO TOWER COMPANY,
GANNETT TOWER COMPANY, Individually, MPE

TOWER, INC., Individually, and GANNETT TOWER
COMPANY and MPE TOWER, INC. as Ganeral Partner
and co-partners doing business as BITHLO TOWER
COMPANY, a Florida General partnership,

Defendants,
/

ORDER DENYING PRELIMINARY INJUNCTION
THIS CAUSE has come before the Court upon Plaintiffs’ Motion

for Preliminary Injunction against Defendants Guy Gannett
Publishing Company, et al., ("Gannett")., Plaintiffs, Rainbow
Broadcaating Company, et al., ("Rainbow"), seek the entry of a
preliminary injunction to prevent the Defendants from leasing
shared television antenna space on the Gannett Bithlo Tower in
Bithlo, Plorida to Press Broadcasting Company ("Press‘).
Plaintiffs claim that Defendants leased to them an "exclusive" top-
slot antenna space on the Tower, and that Defendants’stated
intention to lease antenna space to Press, overlapping with
Plaintiffs’' top antenna slot, violates the terms of their lease

agreement and would result in irreparable harm to their business.
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Plaintiffs also assert that they are now prepared to build and
place their antenna on the top slot of the Tower., Defendants, on
the other hand, arqgue that the Lease agreement does not grant to
Plaintiffs exclusive use to the top talevision antenna space, that
Plaintiffs have not shown irreparable harm, and that, at all
events, Plaintiffs have an adequate remedy at law. Pursuant to the
agreement of the parties, we conducted an evidentiary hearing on
January 11, 16 and 23, 1991. After reviewing the evidence and for
the reasons set forth at some length below in our Findings of Pact
and Conclusions of Law, we hold that Plaintiffs’ Motion for

Proliminary Injunotion must be DENIED.

I. FINDINGS OF PACT

1. Defendant Gannett, a corporation organized under the laws
of the atate of Maine, (also referred to as "Landlord" throughout
the Complaint) owns a communications transmissions tower (“Tower")
located 15 Bithlo, FPlorida, near Orlando. Gannett, a large media
corporation, owns many broadcasting towers both for television and
radio stations.

2. Plaintiff Rainbow (alsc referred to as "Tenant®) is a
Florida partnership whose general partners are Joseph Rey, Leticia
Jaramillo and Esp&ranza Rey-Mehr. Rainbow is the permittee of
television etation Channel 65, Orlando, Florida, and desires to
place and operate the antenna for the Station at a suitable

location.

3. The Tenant-Plaintiff has been granted a Construction Permit
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issued by the Federal Communications Commission (“FCC*) and, based
upon'Gannett'l"reprosentatlons and the execution of a January 6,
1986, Lease Agreement with the Defendants, it filed a site change
application and received FCC approval to relocate its antenna to
the Tower and install its transmitter in the transmitter building
on the Landlord’s premises.

4. On Januaxy 6, 1986, the Plaintiffs entered into a Lease
Agreement (*Lease") with Bithlo Tower Company through its General
Partners, Gannett and MPE Tower, Inc. _

5. The Lease by its terms plainly and unambiguously provides
Rainbow only with "non-exclusive® use of the top television antenna
space. In pertinent part, it states:

All of the space, premisoi, and rights granted

herein on a limited and a pon-exclusive dasis
are hereinafter referraed to as the "leased
premises, "

(emphasis added). Importantly, Article I of the lLease, entitled
Leased Preomiges, explicitly includes "antenna space.* We do not
believe that the parties to this contract bargained for Rainbow's
*exclusive" use of the top television antenna space on Gannett's
Bithlo Tower, The contract specifically provides for "non-
exclusive" use, and, we find that no one at Gannett aver
represented to Rainbow that it would enjoy "“exclusive” use of the
top of the Tower. 1Indeed, according to the testimony of James
Baker, Gannett Publishing’s Vice President, which we credit,
Gannett has never leased "exclusive® antenna space to any of its
tenants on any of its towers.

6. The Lease, by its terms, grants Rainbow a television

3
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antenna position but providee that Rainbow will share the same or
similar antenna gspace with other tenants. Article XII,

Intoxference, reads:

Interference by Tenant. Tenant understands that Landlord
intends to grant to other tenants facilities and/or rights
which are the same as, or similar to, those granted herein
to Tenant. Tenant will endeavor in good faith to conduct its
activities to cooperate with other tenants and potential
tenants so as to anticipate and prevent interference.

7. According to the testimony of Richard Hoffman, Plaintiff‘s
lawyer, the following clause in the Lease was added when Gannett
was negotiating with Channel 52 for Channel 52 to place a
television antenna on the Gannett Tower: '

The parties hereto expressly agree that the terms

and conditions of this lease shall be binding only

as they relate to the top television broadcasting

antenna space located on the Bithlo Tower. 1f the

top television broadcasting antenna space on the

Bithlo Tower is otherwise occupied, this lease shall
be null and void.

The clause pertained to and related solely to Gannett’s then
current negotiations to lease Channel 52, the top television
antenna space on the Gannett Tower, and would have allowed Rainbow
to daclare the lease null and void only if Gannett leased the top
television antenna space to Channel 52 before Rainbow’s agreement
of lease was fully executed by the required signatoxies.

8. Defendants/Landlords have advised the Plaintiffs/Tenants
that they intend to allow a television competitor of Plaintiffs,
Press Broadcasting Company, ("Press"), to occupy and share an
antenna position within the aperture of the Tower’s top slot.

Press is ready to enter into a lease with Gannett for space on the

Gannett Bithleo Tower.
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9. In 1988, the Federal Communications Commission ("FCC")
granted to Press a construction permit to operate Channel §8.
Channel 68 is a competitor of Rainbow and compates for the same
advertising money, but does not now cover the same market area as
Rainbow would cover.

10. Channel 68 has been on the air and broadcasting since
1988, and in 1989, the FCC gave permission for a "swap" whereby the
Praess Channel 68 will become Channel 18 and broadcast with an
antenna from the Bithlo Tower.

11. The FCC approved the request by Press to move the Press
antenna for placement on the Bithlo Tower. In order to meet the
height requirement set by the FCC, some portion of the Press
antenna would have to be located at the same height as some port.ton'
of the Rainbow antenna, but the Press antenna would beé located
physically on a different leg or face of the Bithlo Tower than the
Rainbow television antenna. Rainbow unsuccessfully oppcosed tha
Channel 68/18 swap before the FCC.

12, Rainbow has not yet selectad or purchased an antenna to
go on the Gannett Bithlow Tower; nor has it selected a proper
transmitter. Rainbow only held a construction permit which was
scheduled to expire on January 31, 1991. Rainbow also has not
obtained any finanéinq commitment for the project.

13. Susan Harrison, appearing on behalf of Rainbow, testified
that, should Rainbow (Channel 65) become the fifth commercial
station in the Orlando market, she could reasonably forecast the

cash flow of the station in any given year as well as evaluate the
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future fair market value of the station.

14, The PCC allocates televisjon stations for a given area.
The overall polficy of the FCC is to promote competition in the bast
interests of the general public.

15. The Plaintiffs have not established that the placement of
a second antenna on a face or leqg of the Tower would result in any
significant interference to Rainbow’s operation. Leonard Spragg,
called by Plaintiffs as an expert electronics consulting engineer,
testified, among other things, that an engineering study would be
required to determine what impact a second antenna would have on
the same tower, and that no such study -- a costly undertaking -
- had been made. He added that he lacked the expertise required
to make the necessary calculations to determine any modifications
in coverage. Spragg also testified that it was not uncommon for
television antennas to overlap or share space on the same tower.
Richard Edwards, Vice President and Director-Engineer for Gannett,
also testified, and, observed that Gannett has often mounted more
than one antenna with shared aperture on the same tower. Rdwards
added that more than one antenna could technically share space on
the Bithlo Tower, that any projected interference could bs

mathematically computed, and that interference was not anticipated
on the Bithlo Tower.
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It is undisputed that under federal law in this Circuit
Plaintiffs must prove four elements to obtain a preliminary
injunction. Pursuant to Fed.R.Civ.P 65, a district court {is

reposed with discretionary power to grant preliminary injunctive

relief. United States y. Lambert, 695 P.2d 536, 539 (1llth Cir.
1983); Deerfield Medical Conter v. City of Deerfield Beach, 661

F.2d 328, 332 (5th cir. 1981). In exercising its discretion,
however, the court must evaluate and balance four recognized
prerequisites to preliminary injunctive relief: (1) a substantial
likelihood that the movant will prevail on the underlying merits
of the case; (2) a substantial threat that the moving party will
suffer irreparable damage if relief is denied; (3) a finding that
the threatened injury to the movant outweighs the harm the
injunction may cause defendant; and (4) a finding that the entxry
of a preliminary injunction would not disserve the public interest.
Tally-Ho . Inc. v. Coast Community College Distxrict, 889 F.2d 1018,
1022 (11th Cir. 1989). It is also well established in this Circuit
that Plaintiffs bear the burden of persuasion on all four
preliminary injunc.tive standards. Upnited States v. Jefferson
County, 720 F.2d 1511 (1lth Cir. 1983).

Moreover, in exercising its discretion, a court is guided by
established rules and principles of equity jurisprudence. Mues v,
City of Miami Beach, 312 So.2d 553,554 (Pla. 3d DCA), gert, denied,
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321 So.2d 553 (Fla. 1975). And we are reminded that "a preliminary
injunction is an extraordinary and drastic remedy®; it is the
exception and not the rule. Canal Authority v. Callaway, 489 F.2d
567, 573 (5th Cir. 1974).

Because we belfeve that Plaintiffs have falled to meet their
burden of persuasion on each of the prerequisites, the motion for

preliminary injunction relief must be denied.

B. Substantial Likelihood of Succass ,

As a threshhold matter the Plaintiffs argue that the lease
agreement between Rainbow and Gannett grants Rainbow "exclusive®
use of the top television antenna space on the tower. Plaintiffs
rely principally on the Lease and the Lease’s "Exhibit C." As to
the Lease, Plaintiffs only point to the following clause which
appears at the beginning of the document:

The parties hereto expressly agree that the terms and

conditions of this lease shall be binding only as they relate

to the top television broadcasting antenna space located on
the Bithlo Tower. 1If the top television broadcasting antenna

space on the Bithlo Tower is otherwise occupied, this lease
shall be null and void.

Plaintiffs suggest that this clause evidences that it entered into
the Lease with the binding understanding that its leased space was
an "exclusive" one -at the top slot of the Tower. We disagree. 1In
the first place, this clause is silent on the issue of
"axclusivity”; it only states that the Lease will be void if the
top slot is occupied at the time the Lease is executed. 1In fact,
the testimony at the hearings illustrated that the clause pertained
to and was related solely to Gannett'’s then current negotiations
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to lease Channel 52 the top antenna space on the Bithlo Tower, and
would have allowed Rainbow ﬁo declare the lease null and void only
if Gannett had leased the top space to Channel 52 bafore Rainbow'’s
agreement of leasg was fully executed by the required signatories.
The clause says nothing about sharing 'epace or overlapping
antennas. And, as we have already obeerved, it i{s not an uncommon
practice for television antennas to overlap with other antennas on
the same tower.

in the second place, the plain language of the agreement of
lease does not grant Plaintiffs "exclusive® use of the top
television antenna space. It is well-settled that when contractual
language is clear and unambiguous, the court cannot indulge in
construction or interpstation of its plain meaning. mn_x_._
Leatherby Insurxance Company, 380 So.2d 432 (Pla. 1980). A court
may not violate the clear meaning of a contract in order to create
an ambiguity. Hoffman v. Robinson, 213 So.2d 267 (Fla. 1980). An
ambiguity exists only when a word or phrase in a contract is of
uncertain meaning and may be fairly understood in more ways than
one and is susceptible of more than one meaning and of
interpretation in opposite ways. JFriedman et, al. v, Virginia
ﬂg&sl_ﬂxgﬁgg&g_ﬂg;n; 56 So0.2d 515 (Fla. 1952). But, if a contract
is unambiguous, tho actual language used in the contract is the
best evidence of the intent of the parties, and the contract terms
will be given their plain meaning. Herrero v. Herrero, 528 So.2d -
1286 (Fla. 2d DCA 1988).

The Lease may "fairly" be interpreted in only one way. Its
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terms are unambiguous and its meaning plain. As get forth above,
the agreement specifically does not grant ‘exclusive® use of the
top slot of the Bithlo Tower. Rather it says:

All of the space, premises, and rights granted

herein on a limited and a non-exclusive baais are

hereinafter referred to as the "leased premises,*
(emphasis added). We can only find from a clear reading that
Rainbow’s antenna space was granted, pursuant to the unambiguous
terms of the lease, on a "... non-exclusive basis ...." In
addition, Article XII, Interference, states in pertinent part:

(a) Interference By Tepnant. Tenant understands that landlord
intends to grant to other tenants facilities and/or rights
which are the same as, or similar to, those granted herein to
tenant.

Once again, the Lease unambiguously says that Rainbow’s antenna
space will be granted on & *non-exclusive" basis. In light of this
clear language Plaintiffs have not shown a substantial likelihood
of success on the merits as to this dispositive issue. Moreover,
wa have found that Gannett never pronised Plaintiffs “exclusive"
use of the Tower, nor did the parties bargain for "exclusive" use.
As to Exhibit C of the lease, Plaintiffs argue that this
engineering diagram, depicting the Tower’s configuration and
available spaces for antennas, demonstrates that Rainbow had
"exclusive" rights to the top slot of the Tower. First, Defendants
have argued that Exhibit C was not part of the lLease, was not
‘agreed to by the parties, and was never executed by Gannett.
Plaintiffs, on the other hand, asserted that the Exhibit was
attached to their final version of the Lease. Putting that diapute
aside, we believe in any event that Bxhibit C does not help on the
10
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"exclusivity* issue, but rather only illustrates a standard
proposal for the Tower’'s structure with height and mounting
configurations. Indeed, Plajintiffs’ engineering expert, Mr.
Leonard Spragg, testified that Exhibit C is a “standard”
enginesring document executed when the Lease has received FCC
approval and the antenna agreements are finalized. Mr. Spragg
testified that although Exhibit C shows two antenna spaces, one
above tho other, the Bxhibit, along with the notes, only depict the
“type" of antenna one should purchase for the specific tower, and
he observed that the Exhibit did not deal with "exclusivity" issues
or even made reference specifically to Rainbow. 1In fact, Mr.
Spragg stated that Plaintiffe hired him to select the appropriate
antenna and that Plaintiffs asked him to look into an antenna
similar to the one used by Channel 33, which Mr. Spragg admitted
was placed in a tower "overlapping" other antennas. MNr. Spragg
also offered the v:lew. that Exhibit C cannot "lock®" a tenant to an
actual location of antennas since Exhibit C only deals with general
heights and types of antennas which should be purchased.

Exhibit C, even if part of the lLease, does not prove in any
way that Rainbow received an "exclusive" slot simply because its
slot was depictaed as the top one in the diagram. BExhibit C is in
fact a standard e;zgineorinq diagram designed to illustrate the
proposed heights and providing other “general® engineering
information., The diagram, as we read it, does not illustrate that
a proposed slot on the diagram can only carry one antenna. Nr,

Spragg also testified that other towers throughout the United

11
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States located in Miami, San Francisco, Atlanta, New York, and
Washington, D.C., which use the same standard exhibits as Exhibit
C in their leases, have overlapping antennas mounted on different
faces of a tower, At all events, in light of the unambiguous
language of the Lease, Plaintiffs have not likely proven that they
bargained for an "exclusive® top slot. We add that the Lease was
a product bargained for at arms length by attorneys who were aware
of the Lease’s provisions regarding non-exclusivity. In fact, the
Plaintiffs’ attorney, Mr. Hoffman, could not testify that the issue
of "exclusivity" was even addressed during negotiations. Mr.
Hoffman specifically stated that all he understood was that he was
to bargain for the "top slot." He did not recall that
*exclusivity® was discussed and admitted that he did not object to
the explicit provision contained in the Lease stating that the
*leased premises” were leased on a “non-exclusive" basis.

Plaintiffe’ failure to sustain its burden on this matter alone

compels us to deny the motion,

C. Ixyeparable Harm

Even assuming that Plaintiffs would likely prevail on the
merits, they have failed to carry their burden on irreparable harm,
We are reminded that when looking at irreparable harm,

the key word in this consideration {s "irreparable."

Mere injuries, however substantial, in terms of money,
time, and injury necessarily expended in the absence

af a stay are not enough. The possibility of adequate
compensatory or other corrective relief will be available
at a later date, in the ordinary course of litigation,
weighe heavily against a claim of irreparable harm.

12
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United States of America v, Jefferson County, 720 F.2d 1511 (1ith
Cir. 1983). ARd it i{s well settled that in order to demonstrate
irreparable harm, the Plaintiffs must show potential harm which
cannot be redressed by a legal or equitable remedy following a
trial, The preliminary 4injunction must be the only way of
protecting the Plaintiffs from harm. Instant Air Frejght Company
v. C.F, Air Freight, Inc., 882 P.2d 797 (3d Cir. 1989).
Plaintiffs rely on the testimony of Susan Harrison, a
principal of a Washington, D.C. consulting firm in television
systems, who testified that if Press is allowed to come onto the
market "before® Rainbow, then Rainbow will lose the opportunity to
attract sufficient advertisers and audience share necessary to
become a viable station. Despite this testimony, Ms. Harrison
essaentially illustrated that Plaintiffs had other legal remedies
available. Ma. Harrison opined that should Channel 65 become the
fifth commercial station in the Orlandc area and thereby "baeat*
Press into the marketplace, it could expact an audience share of
4% to 58. Ms. Harrison calibrated the revenue and cash flow in the
fifth to sixth year of operation as likely to be scme $5,000,000.00
per year. Purthermore, she projected a fair market value of
$40,000,000.00 to $50,000,000.00 for the station. These careful
projections suqqn‘t' that a damage remedy may be available to
Plaintiffs, Damages seem to be quantifiablé with reasonable
accuracy, and a monetary award would provide adequate compensation

for claimed harm. See, ©.9g., PDL Vitari Corp. v. Olympus
Industries, Inc,, 718 P.Supp. 197 (S.D.N.Y. 1989).
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Moreover, Plaintiffs’ injury can neither be remote nor
speculative, but rather must be actual and imminent in order to
obtain injunctive relief. Copnsolidated Brands, Inc., v. Mondi, 638
F.Supp. 152 (E.D.N.Y. 1986). Rainbow’s claim of damages, however,
appear speculative and remote. First, Rainbow has not arranged
financing; a note for financing has not been completed. As there
18 no convincing proof that Rainbow actually has financial backing,
the claim of irreparable harm appears speculative. Second, and
mora jimportant, although an injunction may be granted whera the
proaspective breach threatens the destruction of an ‘"ongoing”
business, Semmes Motors, Inc, v, Ford Motor Company, 429 F.2d 1197
(2d Cir. 1970), Plaintiff’s business cannot truly be characterized
as ongoing. At this point, Rainbow only owns a construction pemit.'
and a lease. The evidence illustrated that since 1982, Rainbow has
yet to obtain financing, has not selected or purchased an antenna,
has not selected a wave guide, has not selected a transmitter, has
not obtained building plans for a broadcast building and has not
gone on the air. 1In short, Plaintiffs have not likely proven that
their business is ongoing and in fear of destruction. Again, these
circumstances do not warrant the issuance of a preliminary

injunction.

D. Balance of Haxdships
Since Plaintiffs have neither established a likelihood of
success on the merits nor irreparable harm, we need not address the

other prerequisites. Howaever, it is worth noting again that
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Plaintiffs’ perceived threat remains speculative as it has not
contracted for an antenna, selected a wave guide, or drawn plans
for a broadcasting, while Gannett has a ready tenant who is willing
to immediately go on the Tower at a rent that was approximated at
§70,000.00 per year. Under these circumstances, Plaintiffas have
not convincingly established that the balance of harms tips
decidedly in their favor.
B. Public Interest

Finally, Plaintiffs must demonstrate that injunctive relief
will not disserve the public interest. The granting of preliminary
injunctive relief in this case, however, will disserve the public
interest., The FCC has shown its intention to encourage competition
in such regulations as 47 CPR Ch. 1 §73.635. The PCC, in The

Matter of Po pg _Regarding D¢ mental Bffects oOf Proposeg Nes

Broadcasting Stations on Existing ftations, 3 FCC Red 3, Pg. 638,
specifically abandoned the Carroll doctrine which had allowed the
PCC to conslder proof of detrimental economic effect upon an
exieting station before granting a license to a new station. The
FCC held that such considerations were anti-compatitive in nature
and that competition was in the public interest. We note that as
a general rule, fedaral courts defer to and follow policies created
by federal agoncio; iince *there is a presumption of regularity of
administrative action," Moyntain States Telephone & Telegraph Co.
Y. United States, 499 P.2d 611, 615 (Ct. Cl. 1974), and couxts are
"loath* to disrupt or interfere with administrative practices.
Gixard Trust Bank v, Unjted States, 602 F.2d 938 (Ct. Cl. 1979).
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In addition, the FCC, in its decision concerning the Channel
68/18 awap, once again reiterated its policy of encouraging
competition. The FCC in Amendment of §73.606(b). Table of

Televis Br
Elorida), 67 RR 2d pg. 265, 269, stated that it would not deny the
Channel €8/18 exchange on grounds brought forward by CCI (Community
Communications, Inc., licensee of public television station WMPE-
TV, Orlando), that CCI would suffer a significant loss of viewers
should the swap be allowed. The FCC specifically stated: “... aven
if CCI runs the risk of losing viewers, we cannot preven&: a channel
expansion solely to protect a broadcaster from competition.® 1In
the case at bar, Rainbow seeks to prevent competition. We cannot
find that granting injunctive relief would serve the public
interest. 1Indeed, federal courts have long emphasized the policy
that * {i)n a competitive market the customers will pick the
arrangements that work best for them.... [u]nless courts insist on
a showing of market power, they run the risk of deleting one of the
existing options and s0 reducing rather than enhancing the vigor
of competition and the welfare of consumers." will v,
Comprehensive Accounting Corp. 776 P.2d 665 (7th Cir. 1985).
Furthermore, as to the view that the maintenance of competition is
in the best interes.t.a of the public welfare, the Supreme Court has
noteds “[laws have been] enacted to assure customers the benaefits
of competition, and our prior cases have emphasized the central
interest in protecting the economic freedom of participants in the

relevant maxket. ... [laws which protect competition]) are as
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